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Whether or not the trial court erred in forbidding cross- 
examination of the complaining witnesses to show that they were 
themselves under charges end to ber cross-examine tion of the 
circumstances surrounding the alleged rebbery whieh would tend 
te show that the complaining vitnesses ere then engaged in il- 
legel numbers operetions. | 
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Appeal from the United ‘tates District 
Court for the District of Colwabia 


BRIEF FOR THE APPELLANTS 


SURISCICTIONAL &T4 TEMENT 
The eppellants, Melvin J. Brooker and Milton R. Glover w 

tried and convicted jointly with John MeG11l of three counts of : 
Robbery and ome court of assault with a dangerous weapon, all of ke 
the offenses arising out of one alleged robbery on February 7, eae 
1958, Leave to appeal an forme paunerta heving been granted all | 
three defendants, this appeal is perfected by eounsel appointed 

Jon vehe1f of Brooker and Glover only. The appeal in the ease of | 
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MeGill (No. 14,792) 4s perfected by seperate appointed counsel. |. 


ETATEMENT OF THE CASE 
On Bebruary 7, 1958, at an apartment in the hotel at 13th 


and U Streets, Ne Veg Washington, De Ces three men ure & Lleged to ous 


have robbed at gun point Frank ftrother, Aubrey Strother, his 
wife, and George Shaw, taking casi of approximately &1,300 and 
some jewelry, commiting in the course thereof an assault upon 
Albert Miller by swinging at him with a gun. ‘the robbery was 
committed in the presence of Mr. and Mrs. Jtrother, her elderly 
mother, an infant niece, and George Shaw and ‘lbert Miller, who 
entered the apartment during the course of the robbery. No com 


plaint was made by an,one until some four or five hours efter the|. 


alleged robbery and then only to « friend on the force (JA 67, 

7l,y 73— 77). The three defendants were identified at different a 
times while in custody of the poldes by some of the alleged vie~ |/* 
tims, though none of the alleged victims could identify all three, 
The evidence offered on behalf of the defendants was that they : 
were elsewhere at the time of the offenses... 

During the trial counsel for the defendants was denied 
the opportunity to put to the complaining witnesses questions 
designed to establish that they were themselves on bond as a ree 
sult of a recent arrest for numbers violations (JA 35-37, 91-93, 
112-113) and thet at the time of the alleged robbery the compla 3 
ing witnesses were actively engaged in illegs1 numbers operations g|, 
the trial court holding that the accusation could not be brought : 
before the jury since the witnesses had not been convicted of the Me 
charges then pending ageinst them. 1 
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ARGUMENT 
Ie It was error to forbid cross-exanination of the wit~ 
nesses to show that they were under charges of criminal offenses 
and to ber croas-examination of the circumstances surrounding th 


alleged robbery which would tend to show that they were then 
engaged in illegs) numbers operetionae 


The attempt to cross-examine the witnesses by asking 
whether they were then under criminal charges was barred by the 
trial judge who sav an attempt to blaken the good character of 
the compleining witnesses. This, despite the suggestion of 
counsel that it was sought to establish bias on the part of the 
witness on the government's side. md the trial court held that 
the fact that the witnesses had veoh charged with crime reduced 
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the permissible area of cross-examination ordinarily accorded 


where witnesses of better circunstence was faced. fhe trial 
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court held beyond the seope of cross-exemination any circumstane 
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of the robbery which might indirectly tend to establish that the 
witnesses were thenvelves engeged in illegal activities with the 
result that these witnesses whose veracity and bias were all the 
more subject to question were now placed beyond impeachment and 
elevated to a higher level then the ordinerily law abicing citi- 
gen who did not have the cloak of criminal accusations to protect 
him from crosa-examination, The effect of this limitation of 
eross-examination was effectively to deny to the appellant's the 
coratitutional right of cross-exemination in two respects: (1) 
to show bias on the part of the witness; and (2) to examine all 
ef the circumstances surrounding the comuission of the alleged 
robbery. This was squarely in the face of Alford ve United 
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CONCLUSION 
The denial of the right of cross-examine tion was common 
to all of the defendants and permeated the entire case. It had 
the prejudicial effect of denying constitutionel right of cross] 


examination as te each and every indictment charged and therefora| 


requires a reversal of all counts of the indictment with instruee|. | 


tions to grant a new trial. It is accordingly submitted that 


a mew triel be granted as to ell Counts. 


Respectfully submitted, 


05 Georgia venue 
Washington, D. C. 


Attorney for the ‘ppellants 
(Appointed by the Court) 
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SUPPLEMENTAL BRIEF POR APPSLLANTS 


I. The complaining witnesses! reazons, purposes ani motives for thoi 
aveembling at the time and place of the purported robbery and their activitie 


there were part of the corpus delicti or ven gestae of the alleged crime ani 
constituted an iaesue in the case. 
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The trial cowt ruled on a number of occasions during the trial cine 3 
cress-examination was prohibited whieh would in any way disclose that the oc 
plaining witnesses were engaged in a “numbers” operation at the time of the 
alleged robbery. ‘the effect of this ruling was to deny the dofendants the Be 
right to cross-examine as to the reaspns, purposes and motives for the assem 2 
ing of tho complaining witnesses at the tine snd place of the purported robb a 
It had the further effect of inhibiting effective oross-examination as to th iy 
activities surrounding the purported robbery, ‘The reasons, motives and pure ia 
posea in being where they wore bore directly upon the iesue of the corpus ¢ ’ 
i and were so woven into the fabric of the prosecut ion's case that inhibit : 
erces-oxanination on thie teaue was an effective denial of the right to ores Oe 
examine on an essert inl iscue of the case. fie 
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Il, Cross-axemination of satters mtcrial ani rolevimt to the fact 
iesue is a mtter of righ. 

Althoug it has been said time, an? time agin, that the scope of o 
exemimtion is within the sou! diseretion of the trial judge (which, as an 
abstract principal of law we teke no isque with), it ie aloo recognised that 
this mule has no application to a oituation where the subject of the cross- 
examination ie directly involved water the issues, (See III sigsore on Svide 
Sect. Pik, declaring the general rule, end the same sestion, 1957 poeket pa 
at page 142, to thie effect ani cases oited.) ‘Therefore, indepeniently of 
Alford v. U.5., 282 US 687 (1931) to the effect that crose-oxamination te 
dence bias is proper, and upon stronger grounds than urged there, we submit 
that where there is a direct relation tetween the misvenduct of the witness 
ami the facte in Lome, the absolute right of crose-cxamimtion upon the iss 
cannot. be hampered er denied, in whole or in part, by siwh misccnduct. 

III, Crose-exemimtion on material issues may not be inhibited by the 
fact that it nay, incidertally, disclose the criminal activitics of the com 
plaining witnesses at the time of the alleged robbery, 


@ believe that the Gwvemment wuld at once comede the pringap 
law that as against an acaisst the criminality of hie condvst surrounding, © 
related to, the offense on trial wouli not bar evidence of that corniuects tha 
the rule forbidding other acte of miaconiuet (not resviting in conviction) 
plies only to acto unrelated to the offense on trial and offered to impeach 
eharacter of the accused. Professor iigmore discusrse this at Volume I of 
treatise, scot. 26, and very forcefully points out that no man can reduce th 
volum of evidence against him by the sultipliaity of his crimes, and that ar 


accused does not rise above impeachment by the fact that evidence otherwise ak 


misaible incidentally reveale thé commission of other crimes. jitters Vv. 
7O App DeCe 316, 106 F.2d 8379185 ALA 10919 Bracey v- UsSep 79 US App 1G 23, 
142 P24 85, cort. den. 6h S.Ct. 127k, 322 Us 762, 88 i. Bd. 15693 US. Vv. 


Hamper, iCxo, per Holteoff, Joe 137 Fe. Suppe he 
Yrom the foregoing it can hardly be doubted that 4f the complaining 
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‘been proper. How can we justify a rule which allous the introduction of re~ 
_ lated acts of misconiuet against an sccused but prohibits it where the aiscor 
duct is that of the complaining witness. Sinse the sule berring independent 
acts of misconiuct is designed te prevent undue prejudice te an accused, how 
can we justify m exception against an secwwed and deny the exce;tion in his 
_faver? How can the permissitile scope ef croes-exeninstion be broader for the 
Governmem than for the sccused? 

%e respectfully cubmit that the right of cross~exeminsticn maranteed 
te an aceused by cur Constitution is act lees than the similar right of the 
Governments ani that a denial of this rigtt 4s prejuticial per se. 


JZ 


ne — Ps Z 
Attom ey Ee 
CEaAPIvic TS GF SEVIS 
I hereby certify te the receipt of a cony ef the foregoing, this SO 


day of 359. 


BEST COPY AVAILABLE 
from the original bound volume 

















BRIEF FOR APPELLEE 


IN THE ! 
United States Court of Appeals 


For the District of Columbia Circuit, of Apneais 
For the 


_——— | 


District of Columbwu Circurt 


No. 14,835 | ~ 1959 
14,836 FILED oct (195 





i a i), ura” 
CLERK 
Metvin Brooxer and Mirron R. Guover, Appellants, 


Vv. 


Untrep States or AMERICA, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


Oxiver GascH, | 
United States Attorney. 


Cant W. BELcHER, | 
Lewis Caro, | 
Assistant United States 
Attorneys. 











No. 14,835, 14,836 
QUESTIONS PRESENTED 


In a robbery and assault case, where three defendants 
were shown to have entered the private apartment of the 
victims at gun point, tied up certain victims and man- 
handled at gun point two other friends who came into the 
apartment later, and where one of the defendants pursued 
a separate and unsuccessful appeal to this Court wherein 
he raised, inter alia, the same issue which is the sole point 


presented by the two remaining defendants, the following 
question in the opinion of appellee, is raised: 


Does not the failure of the remaining defendants to 
present an issue to the trial court during trial fore- 
close presentation of the issue on appeal for the first 
time? 
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Cross-Examination of the Witnesses for the Government Was Fair, 
Proper and Unrestricted 


Conclusion 
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McGill v. United States, U.S. App. D.C. ——, —— F. 2d 
(No. 14,972, decided August 20, 1959), cert. pending, —— U.S. —— 
(No, 324 Misc., October Term, 1959) 

















IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


Metvix Brooker and Mitton R. Guover, Appellants, 
v. 


Unirep States oF AMERICA, Appellee. 





Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a robbery case, wherein appellant Melvin 
Brooker, appellant Milton Glover, and John McGill were 
shown to have foreed their way, at gun point, in the 
Strother apartment and to have taken two finger rings 
(each of the value of $75.00) and $6.00 in money from 
Frank H. Strother, one pocketbook of the value of $6.00, 
one change purse of the value of $2.25, one pair of eye 
glasses of the value of $25.00, and $1,285.00 in money from 
Audrey B. Strother; and one billfold of the value of $2.00 
and $129.00 in money from George Shaw. It was also 
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shown that Albert Miller was assaulted with a dangerous 
weapon, namely a pistol used as a club. Each defendant 
was represented by his own counsel.’ Appellants Brooker 
and Glover now pursue the instant appeal.* 

At about 6:30 P.M. on February 7, 1958, McGill knocked 
at the door of the Strother apartment and inquired about 
Mr. Strother (J.A. 60-61%). A grocery boy told Mrs. 
Strother that some men were loitering in the halls, where- 
upon she called the desk and later told her husband (.J.A. 
61, 61-71). Sometime after 7 p.m., three men came to the 
door. One of them had a pistol and the other two exhibited 
pistols later (J.A. 4-5, 18-19). Mr. Strother was pushed 
inside'and seated. He was searched, robbed and tied up 
(J.A. 6, 9, 10, 58). Mrs. Strother attempted to make a 
telephone call but was forcibly prevented from doing so 
(J.A. 15, 19, 62, 81). The money was taken from the bed 
and bureau drawer (J.A. 55, 65, 79). 

Another knock came at the same door. This time it 
was George Shaw, a friend and he was admitted by the 
robber McGill who beckoned him in at the point of a gun. 
Shaw was pushed back into the hallway where Glover went 
through his pockets (J.A. 82-84, 95). <A billfold and $129.00 
were taken, along with the car keys, drivers license and 
credentials (J.A. 84). Shaw was then tied up with a rope 
(J.A. 85-86). 

Hearing that the Strothers were having some kind of 
trouble, Albert Miller, also a friend, knocked at the door 
of the apartment. His reception paralleled that extended 
to Mr. Shaw, although Mr. Miller attempted to struggle 
but ‘‘after I seed the gun I cooled off.’’ (J.A. 96-97), 
whereupon he was hit at with the pistol by appellant 


1 Present counsel, representing both appellants, was appointed after trial. 


2 John McGill came before this Court on a. separate appeal. His claims, 
including that which is independently urged by Brooker and Glover, were 
rejected. McGill v. United States, —— U.S. App. D.C. —— (No. 14,792, 
decided August 20, 1959), petition for certiorari now pending, McGill v. 
United States, No. 324 Misc., October Term, 1959. 


3 The references to the Joint Appendix and the Record are contained in 
those filed in the McGill case, No. 14,792. 
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_ Brooker ‘‘but it just brushed me; didn’t hit me. I ducked 
'my head. Just brushed me.’’ (J.A. 98-99.) Mr. Miller 
' went in and there observed the men, with pistols, going 
_ through the drawers or on guard (J.A. 99-100). 

| Willie Price (J.A. 127-134), received an envelope from 
McGill one night when they were drinking and gambling 
_ together. The ticket in the envelope was identified by Mr. 
| Hoffman (J.A. 139-141), as being the pawn ticket for one 
_ of the diamond rings taken from Mr. Strother (J.A. 10). 
_ Detective Miller A Dixon (J.A. 134-139, 141-164), de- 
- seribed the investigation of the case, the apprehending of 
appellants and the identification of the line-ups. 

' There was complete testimony as to the identification of 
| McGill, Glover and Brooker. E.g., see: J.A. 5-6, 10, 11, 12, 
13, 14, 16, 26, 58, 60, 63, 68, 77, 81, 82-83, 84, 86, 88, 95, 
| 97, 98, 100, 106, 107, 109, 123, 136-137, 142, 159. 

| The defenses advanced were that of alibi. Inez Rorls 
_ (J.A. 165-180), Brooker’s girl friend and the mother of 
his son; Miss Patricia Rorls, age 14 (J.A. 180-193) , John 
Richardson, age 13 (J.A. 193-198); and Nadine Richard- 
son, age 11 (J.A. 198-201), testified that appellant Brooker 
- was with them during the day concerned and specifically in 
the vicinity of a Hahn store and a Lerner store at about 
the hour concerned. 

Johnnie Mae Glover (J.A. 201-203), brother of appellant 
Glover, and Rose Glover, his wife (J.A. 203-208), testified 
' that Glover was with them at Johnnie’s beauty parlor at 
about 7 p.m. on February 7th. 

Appellants, having been adjudged guilty by the jury on 
all three counts of robbery and the one count of assault 
| with a dangerous weapon, now bring this appeal from the 
judgment of concurrent sentences. 


4 For McGill: Lola Bryant, cousin of McGill (J.A. 208-212) ; Carrie Barnett, 
mother of McGill (J.A. 212-219). 
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STATUTES INVOLVED 
District of Columbia Code (1951 Ed.), § 22-502, provides: 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten year. 


District of Columbia Code (1951 Ed.), § 22-2901, provides: 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing or by putting in fear, shall take from the person 
or immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


This case involves the conviction of appellants on charges 
of robbery (three counts) and assault with a dangerous 
weapon. Each appellant was represented by individual 
counsel below.’ A third defendant, represented by individ- 


ual counsel, was also convicted, and thereafter pursued 
a separate appeal to this Court. McGill v. United States, 
LES. App. -Bee.. —,, — B2d (No. 14,972, decided Au- 
gust 20, 1959), cert. pending, US. .. (No. 324 Misce., 
October Term, 1959). There, the codefendant complained, 
inter alia, that the trial court erred in refusing to permit 
his counsel to demonstrate bias on the part of adverse wit- 
nesses by showing that the witnesses had been arrested 
and were on bond on pending criminal charges. Holding 
against McGill on this as well as the other issues raised, 
this Court stated ‘‘we are convinced that the verdict was 
correct and that there was substantial evidence to support 
it.’ (Id., Slip opinion, pp. 2, 4). 

A study of the record reveals that the present appellants 
did not attempt to demonstrate the alleged bias, nor did 
they adopt at trial the theory of defense advanced by the 


5 Appellants were represented in the trial court by counsel other than 
present counsel. 
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eodefendant McGill. Therefore, having failed to raise the 
issue at trial, appellants are foreclosed from doing so on 
appeal. The judgment below must be affirmed. 


ARGUMENT 


Cross-Examination of the Witnesses for the Government 
Was Fair. Proper and Unrestricted 


In this separate appeal, both in the principal brief and 
in the supplemental brief, appellants Glover and Brooker 
advance the argument that it was error on the part of the 
trial judge to restrict the cross-examination of the wit- 
nesses for the prosecution. This argument parallels that 
urged by the appellant McGill (Appellee’s Brief, No. 14792, 
pp. 6-15). Here, as in McGill, appellants state (Br. p. 3): 
‘‘Tt was error to forbid cross-examination of the witnesses 
to show that they were under charges of criminal offenses 
and to bar cross-examination of the circumstances sur- 
rounding the alleged robbery which would tend to show that 
they were then engaged in illegal numbers operations.’”® 
In this regard, the Court stated: (McGill, supra, slip 
opinion at p. 2): 

‘‘ Appellant next complains that it was error for the 
trial court to refuse to permit counsel to demonstrate 
the adverse witnesses’ bias in favor of the prosecu- 
tion by showing that they had themselves been ar- 
rested for criminal offenses and were on bond on pend- 
ing charges. The court advised counsel that he would 
be permitted to ask these witnesses whether they had 
been made any promises of leniency or otherwise. 
Bias cannot be shown simply by testimony of an ar- 
rest and the consequent making of a bond where no 
conviction has resulted and where no showing is made 
of promises of leniency or the like.’’ 


Although the questions posed in the instant cases are the 
same as those in McGill, the factual foundation supporting 


6In McGill, it was argued that ‘‘It was error to refuse to permit counsel 
to demonstrate the adverse witnesses’ bias toward the prosecution by show- 
i ing that they had themselves been arrested for criminal offenses and were 
on bond on pending charges’’ (Br. pp. 21-24, No. 14792). 
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the arguments advanced are quite and completely differ- 
ent. A study of the record reveals that McGill was pri- 
marily responsible for the thrust of the attempted cross- 
examination into the alleged numbers activities. A study 
of the record further demonstrates that the instant appel- 
lants did not pursue this line of attack. For example, see: 


Cross-examination: 


| Frank H. Strother (R. 106-134, 138). 

| Audrey B. Strother (R. 178-186, 187). 
George Shaw (R. 197-216). 
Albert Miller (R. 251-260, 261-265, 271-276). 
Willie L. Price (No questions, R. 292). 
Milton Hoffman (No questions, R. 316). 
Miller Dixon (R. 348-370, 373-383). 


The subject nearest approaching illegality came during 
the cross-examination of George Shaw by counsel for appel- 
lant Glover (J.A. 86-96). At one point, the witness was 
interrogated as follows (J.A. 89-94) : 


‘<Q. Did you ever make a report of this incident to 
the police? 
A. No, I didn’t.”’ 


 *Q. Well, didn’t you also say that you had your 
driving license in your wallet? 

A. Yes, I did. 

Q. Have you been driving since this incident hap- 
pened? 

A. Sure.’’ 


‘‘Mr. Cotston: Would you read the last question? 
| Tur Court: Read the last question and answer. 


(Thereupon the reporter read the last question and 
answer.) 


Mr. Corstron: I am going to eliminate that line of 
questioning.”’ 
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Thus, it is clearly shown that the arguments of appel- 


_lants must fail. In the first place, they lack standing to 
| object having failed to cross-examine the witnesses on the 


pertinent issue and having, thereby, failed to present the 
issue to the trial court. Secondly, appellants did not adopt 


_at trial the position posed by McGill. And finally, should 


appellants under an unadvanced principal of law, seek at 


this time to have McGill’s theory of defense apply to their 
| own, the law of the case as announced in McGill is dis- 


positive. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OuIver GascH, 
United States Attorney. 


Cart W. Betcuer, 
Lewis CaRROLL, 
Assistant United States 
Attorneys. 
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